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Back in 1999, a
court decision in a
class action lawsuit
resulted in a $1.2
billion judgment
against State Farm
– at the time one of
the largest judg-
ments ever levied

against an insurer. The ruling changed
the way many insurance companies
dealt with non-OEM parts for years,
and despite the fact that the judgment
was later nullified, the “Avery vs State
Farm” lawsuit even today is seen as
the basis for State Farm’s limited use
of such parts.

But now, 18 years after that law-
suit began, the lawyers who repre-
sented the vehicle-owners in the Avery
lawsuit are still fighting against the
overturning of that judgment by the
Illinois Supreme Court. The amount
they are seeking from State Farm this
time is considerably larger: triple the
damages of the Avery case plus more
than a decade of interest, all adding up
to more than $8 billion.

Though a portion of that money
would still go to the vehicle-owners
who sued back in the late 1990s, the
current lawsuit has nothing to do with
parts and everything to do with polit-
ical influence. The suit alleges that
State Farm played a pivotal role in the
successful 2004 election campaign of
a judge to the Illinois Supreme Court
– a judge that the next year became
the fourth vote on that court to over-
turn the Avery decision and nullify the
judgment against State Farm.

Some quick background
The original Avery lawsuit on behalf
of about 4.5 million drivers who had
non-OEM parts installed on their ve-
hicles as part of their State Farm claim
alleged that the parts were inferior to
OEM, and thus the insurer breached
its contract to return those cars to
“pre-loss condition.” A jury in 1999
agreed, finding also that State Farm
had defrauded consumers by conceal-
ing known problems with the parts.

In 2001 in response to an appeal
by State Farm, an appellate court af-
firmed the decision but lowered the
damage award to $1.05 billion. State

Farm then filed an appeal with the Illi-
nois Supreme Court.

In 2004, Judge Lloyd Karmeier
was elected to his first 10-year term
on the Illinois Supreme Court. At that
time, lawyers for the plaintiffs in the
Avery case sought to have Karmeier
recuse himself from participating in
the Avery decision because they
claimed his election campaign had re-
ceived significant campaign contribu-
tions from State Farm. But Karmeier
did not recuse himself.

The next year, four of the six
Justices on the Court—including
Karmeier—voted to overturn the
Avery ruling. The court ruled that the
case should not have been approved
as a national class action because
State Farm uses different policy lan-
guage in different states and even
within the same state. The Court
found no breach of contract under
any of the three different policy
wordings related to the use of parts. It
ruled that the plaintiffs in the case
failed to demonstrate damages. And
the court pointed out that plaintiffs
did not contend that non-OEM parts
are defective, only that they are all
not as good as OEM parts.

The decision emboldened insur-
ers, some of which had curtailed call-
ing for the use of non-OEM parts for
some years after the 1999 Avery judg-
ment, to return to pushing shops to use
the parts.

New findings, new lawsuit
But in 2011, lawyers for the plaintiffs
in the Avery case filed a lawsuit claim-
ing they had new evidence of State
Farm’s involvement in the recruitment
of Karmeier as a candidate and in fi-
nancing the campaign that lead to his
election to the Illinois Supreme Court.
That campaign shattered state and na-
tional spending records for a judicial
seat, with the two candidates spending
more than $9 million combined. The
current lawsuit argues that State Farm
“delivered ‘tremendous’ financial sup-
port (at least $2.5 million and as much
as $4 million) to Justice Karmeier’s
campaign.”

The plaintiffs’ attorneys argue,
for example that State Farm attorney
and lobbyist William Shepherd was on

the executive committee of the Illinois
Civil Justice League (ICJL), which re-
cruited and endorsed Karmeier as a
candidate for the seat on the court, and
was involved with weekly conference
calls with Karmeier’s campaign man-
ager (the head of the ICJL).

The money trail described in the
court filings to date is a bit convo-
luted, indicating that the contributions
largely came through intermediary or-
ganizations being influenced by State
Farm. The ICJL, for example, through
its political action committee made
$1.1 million in direct and in-kind con-
tributions to Karmeier’s campaign.

Also at the time, the lawsuit ar-
gues, State Farm CEO Ed Rust was
part of the U.S. Chamber’s leadership
team that selected which judicial cam-
paigns to target, and Illinois was iden-
tified as a “Tier 1” state to target. State
Farm donated $1 million to the U.S.
Chamber’s judicial election efforts, the
U.S. Chamber donated over $2 million
to the Illinois Republican Party, and
that organization in turn bought $1.94
million in advertising for the Karmeier
campaign.

Attorneys say the new evidence
should lead the court to reinstate the
judgment against State Farm, or alter-
natively redecide the case without
Karmeier’s involvement.

State Farm has argued that over-
turning the Avery ruling would be
“disruptive in the extreme” to the Illi-
nois legal system because the ruling
has been cited in more than 200 sub-
sequent court opinions. The insurer ar-
gues the contributions to Karmeier’s
campaign from State Farm employees
and others connected with the insurer
were “quite modest,” estimated to be
about $350,000. And it says the notion
of “State Farm-influenced contribu-
tions” relies on an unsubstantiated ar-
gument that the insurer controls such
organizations as the U.S. Chamber
and the ICJL.

Deposition of a Supreme Court Justice
The most recent argument in the on-
going legal battle has been over
whether Karmeier can be questioned
under oath. A deposition of a sitting
justice on a state supreme court is ex-
traordinarily rate. A magistrate judge

earlier this year ruled the attorneys
suing State Farm could submit 20
questions to Karmeier in writing, but
that Karmeier could not be subjected
to a formal deposition.

But in a dramatic turn-about in
March, U.S. District Court Judge
David Herndon overturned that ruling,
saying that having Karmeier give tes-
timony is the only way to give both
sides a fair opportunity to “explore the
facts, and for the public, in the face of
such allegation, to learn the truth.”
Judge Herndon said Karmeier can be
questioned about all aspects of his
election campaign but not about his
deliberations in any case while on the
Supreme Court.

In addition, he ruled that the plain-
tiffs’ attorneys also may depose State
Farm vice president Robert Shultz
about his involvement in Karmeier’s
election. Shultz served on the Illinois
State Bar Association committee that
evaluated Karmeier and his opponent
prior to the 2004 election.

The attorneys argue that Shultz
should have recused himself from that
evaluation committee given the
Supreme Court’s pending review of
the “Avery” lawsuit. But Schultz did
not recuse himself, and the committee
rated Karmeier as “highly qualified,”
while rating his opponent, Gordon
Maag, as only “qualified.” 

Why might State Farm have pre-
ferred Karmeier’s election over Maag’s?
One possible reason: Prior to unsuc-
cessfully running against Karmeier in
2004, Maag was one of the five appel-
late judges who in 2001 had affirmed
the judgment against State Farm in the
Avery non-OEM parts lawsuit.

Judge Herndon said the deposition
of Schultz could explore “whether he
made any attempt to persuade his fel-
low committee members in any way,
and if so what his motives in doing so
were, and whether he was encouraged
to do so by anyone acting on behalf of
State Farm.”

No doubt many such interim
legal skirmishes will be waged before
next January when an actual trial in
the case is tentatively scheduled to
begin. The legal battle that began over
non-OEM parts back in 1997 has still
not seen its final chapter.
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